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Art. 3.2 (a) Government Ethics Law (GEL)


OBLIGATION TO COMPLY WITH LAWS


AND REGULATIONS
I WILL BE TRANSFERRING TO ANOTHER GOVERNMENT AGENCY OR OFFICE.  CAN I REQUEST LIQUIDATION OF MY VACATION LEAVE AND SICK LEAVE BALANCES?

Case No. 98-30 
A finance director of a municipality presented his resignation on December 23, 1993, to be effective on January 31, 1994.  In same he requested liquidation of his regular leave and sick leave, stating that he would sever ties with public service in a permanent and definitive manner.  On February 14, he received payment of the liquidation of his vacation leave and sick leave.  On February 16, he started to work at another municipality.

A complaint was filed, and it was determined that there was no definitive separation from public service, wherefore the defendant breached the laws in effect when he received liquidation of his leaves in cash, and an administrative fine was imposed.  The defendant went for judicial review before the Circuit Court of Appeals (CCA).  The controversy in this case consisted in determining whether there was a definitive severance of ties with public service, and whether he acted contrary to GEL in requesting the liquidation of said leaves.

The CCA affirmed the OGE’s determination that there was no definitive severance of ties with public service by the defendant, due to the fact that he knew was going to occupy the position of Finance Director of another municipality, before his resignation was effective.  It was not appropriate for him to request liquidation of the aforementioned leaves.  In having acted otherwise, he violated the Autonomous Municipality Law, and in turn, his action also caused him to violate the GEL.  See Art. 3.2(a) GEL.

WHAT DOES THE GEL AND ITS REGULATIONS PROVIDE REGARDING MY DUTY TO COMPLY WITH THE LAWS, AMONG THESE, THOSE REGARDING MY TAX LIABILITIES?
Case No. 02-114
A Treasury Department employee did not file his income tax return during four consecutive years although he was working and earning a salary.  The OGE filed a complaint based on the fact that every public servant has the obligation to comply with the laws, regulations, orders or summonses issued and approved by any Government Branch.  This mentioned laws, summonses or orders shall be those whose violation implies immoral conduct, meaning:  All conduct which is hostile to the general public’s welfare, including conduct which conflicts with rectitude, or which is indicative of corruption, indecency, depravity, and/or perverted actions; wanton, flagrant and shameful behavior, indicative of moral indifference towards the opinion of respectful members of  a community; an inconsiderate conduct regarding sound public order and welfare.  The facts were accepted and a fine was imposed.

The GEL strives to achieve that the official and private actions of public servants, be conducted in accordance and observance of the laws, norms and regulations in effect in the Commonwealth of Puerto Rico (CPR).  For purposes of the GEL, failure to comply with the filing of tax returns constitutes immoral conduct.  See, Art. 3.2 (a) GEL, Art. 8(A), Art 3(D), Art. 16(A) Government Ethics Regulations (GER).

Case 03-48
An female employee of an executive agency requested sick leave.  She presented a certificate which certified a medical condition that required immediate attention.  However, the same day that the employee began her leave, she began to work full-time for a private company.  Upon concluding her sick leave, not only has she received her salary as a public employee, but she also had additional income product of her employment in the private sector.  The OGE filed a complaint based on the fact that public servants cannot utilize the faculties of their positions to obtain advantages or benefits, directly or indirectly, that are not allowed by law; and that they cannot disobey the laws and/or regulations in effect.  Having accepted the facts, the defendant reimbursed the amount earned in private enterprise and paid an additional fine.

The public policy that we attempt to protect is that public servants must comply with the laws and regulations in effect.  In this case, specifically, the regulations pertaining to the utilization of paid sick leave, which do not allow for same to be utilized to perform any activity which may be incompatible with same.  See, Art. 3.2(a), 3.2(c) GEL; Art 6(E), Art. 8(A), Art. 13(C) GER.

Art. 3.2(c) of the GEL

USE OF PUBLIC PROPERTY, FUNDS,

AND FACULTIES AND DUTIES OF

THE POSITION IN THE GOVERNMENT

FOR PUBLIC PURPOSES 

CAN I TAKE CARE OF PRIVATE CASES DURING REGULAR WORKING HOURS?

Case No. 98-32
A municipal legal advisor used working hours from his job to take care of private cases.  This lawyer signed his attendance sheets as if he were performing the duties inherent to his public position, when in reality he was practicing his profession as attorney in his private capacity.  After certifying his attendance, he collected from the municipality without having rendered any service to his employer.

This defendant admitted having violated Art. 3.2(c) of the GEL and the OGE imposed an administrative fine upon him.  On account of said admission and this being the case of a lawyer, the OGE filed a complaint before the Puerto Rico Supreme Court (PRSC) imputing against him violations of the Rules of Professional Ethics.  The PRSC resolved that having earned an income from the municipality for services not rendered implies improper collection of public funds.

The PRSC recognized as mitigating circumstances that defendant paid the administrative fine imposed by the OGE and, furthermore, he reimbursed the salary earned for the hours he had not worked.  Judgment was rendered ordering the immediate suspension of the defendant from the practice of law for a term of three months.  See, Art. 3.2(c) GEL; Art VI, Sec. 9, CPR Constitution.

CAN I USE THE GOVERNMENT CREDIT CARD FOR PERSONAL PURPOSES?
Case No. 99-114
The head of the Communications and Press Office of a public corporation requested a credit card for her Office from the director of said corporation.  The purpose of this card was to facilitate car rentals and ordinary boarding expenses for activities abroad.  The public corporation authorized the issuance of a corporate credit card for use in the official functions of her position.  She utilized this card to conduct thirty (30) personal transactions. She later paid or reimbursed the corporation for part of this debt, leaving a balance, plus the accrued interests.

The OGE filed a complaint based on the fact that the use of credit cards, subsidized by public funds, is restricted exclusively for public endeavors.  Having held a hearing, a fine was imposed.  Upon appealing to the CCA, it modified the amount of the administrative fine so that the financial sanction would be three times the total  of the improper charges made to the government credit card.  See, Art. 3.2(c) GEL.

Case No. 02-48
A high-ranking executive of an executive agency utilized the Government credit card to purchase personal items and alcoholic beverages.  He subsequently reimbursed some of the expenses incurred.  The OGE filed a complaint based on the fact that public property, such as credit cards, must be utilized exclusively for matters which benefit public welfare and are related to public functions.  Having accepted the facts, a fine was imposed.

The public policy that the GEL promotes is that public property shall be utilized for matters which benefit public welfare or which are related to the public functions performed.  The case of the credit cards furnished by the Government to specific officials is governed by Regulation No. 45 of the Treasury Department.  See Art VI, Sec. 9, CPR Constitution; Art. 3.2(a), 3.2(c) GEL; Art. 6(A) GER.

WHAT DOES THE GEL AND ITS REGULATIONS PROVIDE REGARDING THE APPLICATION OF POLITICAL CRITERIA IN PUBLIC ENDEAVORS OR THE UTILIZATION OF PUBLIC FUNDS TO PROMOTE PARTISAN-POLITICAL ACTIVITIES?

Case No. 00-168
A public relations officer of a municipality hired an orchestra to play at an activity sponsored by this municipality.  This same employee, but operating in the capacity of member of the mayor’s campaign committee, hired this same musical group for a political activity of the party of which he is a member.  At the moment of paying the orchestra for the services rendered, he issued a check from the municipality’s account and he paid for both activities.  Thus, the employee paid a partisan-political activity with public funds.  The OGE filed a complaint based on the fact that no public official or servant can utilize public property or faculties of his/her position for his/her own benefit, that of his/her family or of a private entity.  After having held the hearing, the OGE imposed a fine.

The public policy protected by the GEL encompasses a constitutional provision which in general terms prohibits the utilization of public property or funds for private purposes.  Thus, the use of public funds must have the purpose of promoting the welfare or interests of the community in general and not individual or sectarian interests.  See, CPR Constitution, Art VI, Sec. 9; Art. 3.2(c) GEL; Art 6(A)(1),  Art. (7) GER.

MAY I UTILIZE PUBLIC PROPERTY OR WORKING HOURS FOR PERSONAL PURPOSES?

Case No. 00-282
A mayor, together with the administrator of the municipality, requested and obtained from a municipal secretary the preparation of a bumper sticker to promote the former’s political campaign.  Likewise, both officials requested and obtained from the secretary, the drafting and preparation of advertising for the sale of a music record recorded by the Mayor, and invitations for his partisan-political activities.  The secretary typed work for coworkers, greetings cards and invitations for private activities.  All of this work was performed during regular hours, with materials and computers owned by the municipality.  The OGE filed a complaint based on the fact that no public official or servant can utilize public property or faculties of his/her position for his/her own benefit, that of his/her family or of a private entity.  Having accepted the facts, a fine was imposed upon the three officials.

The public policy protected by the GEL encompasses a constitutional provision which in general terms prohibits the utilization of public property or funds for private purposes.  Thus, the use of public funds must have the purpose of promoting the welfare or interests of the community in general and not individual or sectarian interests.  See, CPR Constitution, Art VI, Sec. 9; Art. 3.2(c) GEL; Art 6(A)(1), 6(F) GER.

Case No. 02-01
A municipal employee used a computer provided by the municipality to access several pornographic sites on the Internet.  The OGE filed a complaint based on the fact that public property cannot be utilized for personal matters nor may public servants incur in immoral conduct or which damages the agency’s good name.  Having accepted the facts, a fine was imposed.

The public policy protected by the OGE strives to ensure that the actions of all public officials and employees be conducted within the highest standards of morality and rectitude.  The aspirations are that the actions of public servants shall not adversely affect the public’s trust in the integrity and honesty of government institutions.  See, Art. VI, Sec. 9, CPR Constitution; Art. 11.011(b) Autonomous Municipality Law; Art. 3.2(a), 3.2(c) GEL; Art. 6(A)(1)(6); 6(D), 6(E), 8(A) GER.

Art. 3.2(d) of the GEL; Art. 6

 (A) AND (D) of the GER

CONDUCT THAT AFFECTS

THE PUBLIC’S TRUST OR

DAMAGES THE AGENCY’S NAME
WHAT DOES THE GEL PROVIDE REGARDING REQUESTS FOR MONEY OR DONATIONS FOR PERFORMING THE FUNCTIONS OF MY EMPLOYMENT, FROM CITIZENS OR PERSONS WHO ARE SUBJECT OF MY AGENCY’S SUPERVISION?
Case No. 00-216
A municipality offered ambulance transportation services for free to any person who needed it.  After transporting a citizen from the municipality, the ambulance driver, a public employee, requested money as payment for the services.  The person’s relatives gave the driver money.  The OGE filed a complaint based on the fact that no public official or servant may request or accept any goods of economic value, besides his/her salary, for performing the duties and responsibilities of his/her employment.  The facts were accepted and a fine was imposed.  See, Art. 3.2(d) GEL, Executive Order 1997-03.

Case No. 99-198
A high-ranking executive of an executive agency became involved in the solicitation of funds from certain enterprises which were under her agency’s jurisdiction, for the publication of an informational supplement by her agency.

The OGE filed a complaint for violations of the GEL, GER and Section 9, Art. VI of the CPR Constitution (use of public funds for non-public purposes) and imposed an administrative fine upon the official.  The CCA upheld said determination.

The matter was submitted to the PRSC, which resolved that the practice of a supervising agency soliciting financial contributions from persons and/or enterprises which are under its regulatory jurisdiction is contrary to ethics; because it creates a situation of conflict of interest and as provided in section 6(A) of GER, it allows for the public to lose its trust in the integrity, honesty and impartiality of government institutions.  It further resolved, that this constitutes a practice which clearly damages the image and the good name of the administrative agency were the public servant, who incurred in such practice.  This constitutes a violation of the provisions of section 6(D) of the GER.  See Art. 6(A), Art. 6(D) GER.

Case No. 03-58
An inspector from the Permits Office of a municipality solicited and accepted money from a businessman, client of the agency where he worked, who had the belief that the inspector was guaranteeing that he would be granted a permit for the sale of alcoholic beverages.  The payment to the inspector was not for his work, but rather for an additional endeavor that he would perform beyond his functions, in securing that the public servant, who did have the faculty to evaluate the permit, would grant it.

The OGE filed a complaint against this inspector imputing having utilized the faculties of his position for personal financial benefit.

After he was granted a hearing, the OGE imposed a fine.  Furthermore, the OGE’s Executive Director classified the defendant’s conduct as “ignominious, illegal and damaging to the aspirations of the People that public servants would behave within the strict framework of integrity and righteousness”.  See Art. 3.2(c), Art. 3.2(d) GEL; Art 6(A)(1)(6), Art. 6(D) GER.

Art. 3.2(f) of the GEL

DOUBLE COMPENSATION
CAN I RECEIVE DOUBLE COMPENSATION FROM THE GOVERNMENT?

Case No. 99-205
A Puerto Rico Police Officer executed a contract with a municipality to provide security services during the town’s patron saint festivities.  After having rendered his services, the municipality paid him the amount agreed.  Two years later, the policeman again executed a contract for professional services with the same municipality, but this time to work as director of a summer camp.  After he rendered his services, he was compensated as agreed.  The OGE filed a complaint based on the fact that no public servant who is regularly employed, can receive additional pay or compensation from any Branch of the CPR Government, unless it is expressly authorized by provision of law.  Having held a hearing, a fine was imposed.

The public policy protected by the GEL comprises a constitutional directive which in general terms does not allow any public official or servant on a regular work schedule to receive more than one salary or compensation for the CPR Government.  See, Art. 3.2(f) GEL; Art. 177 of the Political Code; Circular Letter 95-04 of May 30, 1995.

Art. 3.2(h) of the GEL

CONFLICT OF INTEREST

CAN I PARTICIPATE IN THE GRANTING OF A LICENSE TO MY CHILD?
Case No. 02-15
A supervisor in an executive agency intervened in the application for a license submitted by his son, recommending to the director of said agency that same be approved.

The OGE filed a complaint against the supervisor for intervening in a matter in which he had a conflict of interest.

After the required proceedings, the OGE concluded that the defendant violated the GEL, imposed a fine for his actions and submitted copy of the Resolution to the head of the executive agency for him to initiate an investigation regarding the granting of licenses in his agency.  See, Art. 3.2(h), Art. 3.6 GEL; Art. 6(A)(1), (2), (4), (6) GER.

Art. 3.2(i) of the GEL

RECRUITMENT OR

HIRING OF RELATIVES

(NEPOTISM)

DOES ANY PROVISION EXIST REGARDING THE APPOINTMENT, PROMOTION, ADVANCEMENT OR HIRING OF ONE OF MY RELATIVES?

Case No. 03-57
A mayor granted a contract for visiting teacher services to his sister, without obtaining the corresponding dispensation.

The OGE filed a complaint against the mayor for promoting the practice of nepotism, and for affecting the image and the People’s trust in the municipality that he manages and public service in general.  Having accepted the facts, the OGE imposed a fine.  See, Art. 3.2(i) GEL; Art. 6(A)  GER; Circular Letter 2002-01 of August 3, 2001.

Art. 3.3(b) of the GEL

BUSINESSES WITH CONTRACTORS OR

PERSONS REGULATED BY

THE AGENCY

CAN I HAVE CONTRACTS OR DO BUSINESS WITH ENTITIES OR INDIVIDUALS THAT DO BUSINESS WITH MY AGENCY?

Case No. 00-105
The mayor of a municipality participated, as Chairman of the municipality’s Bid Board, in the awarding of contracts in favor of two hardware stores.  While there was a contractual relationship in effect between the municipality and both hardware stores, the defendant accepted and maintained in his personal capacity businesses relations with these same entities.

The OGE imposed an administrative fine upon the defendant.  The GEL strives to prevent public servants from utilizing their power in deciding, and act on government business with the expectation of benefiting in their personal or private business.

The defendant went before the CCA to appeal the Resolution issued by the OGE.  For lack of jurisdiction, the courts did not express themselves.  See, Art. 3.3(b) GEL; Art. 6(A)(4), (6) GER.

CAN I EXECUTE CONTRACTS ON BEHALF OF A CORPORATION OR ENTITY WITH A SUPPLIER OF MY AGENCY?
Case No. 98-57
A municipality contracted with a company to render construction, electricity, and refrigeration services.  The mayor of said municipality, as president of a political party local committee, authorized and ordered the purchase of an air conditioner for the local committee, with the same company.  Two years later the company bought back the same air conditioner from the committee for 83 percent of its original price and it assumed the cost of removing the equipment.

The OGE imposed an administrative fine upon the defendant.  The CCA upheld and the defendant appealed to the PRSC.  It upheld the imposed fines.

According to the PRSC, in order for the OGE to impute a prima facie violation of Art. 3.3(b) of the GEL, it shall be necessary for the following elements to occur:  a) that it is be a public official or employee; b) that he/she has the faculty to influence or decide in the agency’s decisions regarding a person, business or private entity, or who participates in such decisions; c) that said person, business or entity is regulated by or does business with the agency for which said public employee or official works; d) that the public official or employee, by himself/herself or through a corporation or private entity, contracts with the person, business, or entity.  Then, it is incumbent upon the public servant to prove that his/her conduct did not result in improper advantages, corruption, personal benefits or in benefits for any private entity related with him/her, or in an abuse of power, in order to be exempted from the imposition of a fine.

Having jointly examined Article 3.3(b), 3.2(c) of the GEL and 12(C) of the GER, it confirmed that the application of Art. 3.3(b) of the GEL extends not only to contracting by public servants in their personal capacities, but also to those that he does through private entities.  See, Art. 3.2(c), Art. 3.3(b) GEL; Art. 12(C) GER.

CAN I RENDER PRIVATE SERVICES OUTSIDE OF WORKING HOURS TO PEOPLE OR ENTITIES WHICH HAVE MATTERS UNDER MY CONSIDERATION AS A PUBLIC SERVANT?

Case No. 99-223
An supervisor of the financing division of an executive agency worked with cases of businesspeople who benefited from a program from her agency, while she was rendering private accounting services to them.

The OGE stated that the defendant should have refrained in order to avoid losing her complete independence and impartiality.  Her actions were aggravated by the fact that she continued her relations with them, in spite of the fact that she herself qualified them to enter the program and to receive financing from the agency.  In addition, she participated after the approval of the payrolls that the businesspeople would present to the agency, supported by documents that the defendant herself prepared as part of her private accounting practice.  The fact that those functions were not stated on her duty sheets does not exempt her from complying with the ethics precepts contained in the GER, and in addition, the tasks delegated by the agency’s director were valid, binding and generated obligations by virtue of the “de facto doctrine”.  See Art. 3.3(b) GEL; Art. 6(A)(4), Art. 13(C)(2) GER.

Art. 3.3(d) of the GEL

 CONTRACTS WITH THEIR

OWN PUBLIC SERVANTS

DO I HAVE TO REQUEST A DISPENSATION IN ORDER FOR MY SPOUSE TO BE ABLE TO CONTRACT WITH A MUNICIPALITY OF WHICH I AM A MUNICIPAL LEGISLATOR?

Case No. 98-23
A mayor executed three contracts for professional services with an attorney, who was married under a Legal Conjugal Partnership (LCP) with the vice-president of the municipality’s municipal assembly, without obtaining the dispensations.  The OGE issued a Resolution imposing an administrative fine upon the defendant.

The defendant went before the CCA for judicial review.  The gist of the controversy was circumscribed to determining whether the defendant, as executive agent for the municipality, could contract the professional services of the attorney because by the fact that he was married to a municipal legislator, she could have an indirect financial interest in said contract.

The CCA denied the requested writ.  It based its decision on the fact that the Autonomous Municipality Law, Article 3.3(d) of the GEL and Article 12(F) of the GER provide that the defendant could not execute said contract without previously requesting the due authorization.  The defendant appealed to the PRSC, which denied the request.  See, Article 3.3(d) GEL, Article 12(F) GER, Art. 8.016(a) Autonomous Municipality Law.

Art. 3.3(e)

CONTRACTS BY PUBLIC

SERVANTS WITH OTHER

EXECUTIVE AGENCIES

CAN I, AS A PUBLIC SERVANT, EXECUTE A CONTRACT WITH A GOVERNMENT AGENCY OR ENTITY OTHER THAN THE ONE THAT I WORK FOR?

Case No. 01-198
A member of the Board of Directors of a public corporation executed several contracts for professional services with two government entities.

The OGE filed a complaint against said official, for not having obtained the dispensations required when a public servant, is interested in contracting with any government agency.

Having accepted the facts, the OGE imposed a fine.  See, Art. 3.3(e) GEL.

Case No. 99-206
A professor of the University of Puerto Rico, who at the same time was a partner in a company, signed a contract for services with a government entity, without requesting the dispensation necessary for a public servant, who at the same time is the owner or has any interest in a private company, to contract with any government agency or entity.  The OGE filed a complaint based on the legal provision which prohibits public officials from entering into contractual relations with any government agency, without obtaining a dispensation.  Having held the hearing, a fine was imposed.

The prohibition established by this provision of the GEL has the purposes of preventing a public official or employee from entering into a contractual relationship with any other executive agency in circumstances in which conflicts of interest could arise, among which is the utilization of improper influence in obtaining the contract.  Through the process of requesting a dispensation, the State, among other aspects, can make certain that no conflict of interest exists in this contracting.  Thus it ensures that the transactions result in a sound public administration of the matters of the agencies, free from conflicts of interest and improper influence of a financial, private and governmental nature.

However, situations exist which constitute exemptions for which it is not necessary to obtain a dispensation.  If a law expressly authorizes so, a public official can receive double compensation or profit from the Government.  However, he/she is subject to complying with all of the requirements of that law.  If any of them is not complied with, he/she has the obligation to request a dispensation.  See, Article 3.3(e), 3.2(f) GEL; Law No. 100 of June 27, 1956.

DO I HAVE TO OBTAIN A DISPENSATION WHEN MY SPOUSE IS GOING TO CONTRACT WITH A GOVERNMENT AGENCY OR ENTITY OTHER THAN THE ONE THAT I WORK FOR?

Case No. 96-33
The wife of a public official executed contracts for professional services with executive agencies.

After having held a hearing, the OGE issued a Resolution in which it imposed an administrative fine upon the defendant based on the fact that under the LCP comprised by the defendant and his wife, he has an interest in the profits obtained from the contracts execute by his wife with the executive agencies.  The defendant requested a judicial review.  The CCA stated that the crucial aspect in this case is to determine whether, by virtue of the contracting by the official’s or employee’s wife, he benefited directly or indirectly through the LCP.  The CCA concluded that the contracts executed by the defendant’s wife turned out to be beneficial for the LCP, and therefore, for both spouses.  The PRSC denied the issuance of the recourse filed by the defendant.  See, Art. 3.3(e) GEL.

Case No. 99-117
A public official did not obtain the dispensations from the Office of the Commissioner of Municipal Affairs, prior to the execution of five contracts between a municipality and a construction company, in which her husband is a partner.  Between the defendant and her husband exists a marriage under a LCP.  Thus, and with the husband having an interest in the company’s profits, the defendant should have obtained a dispensation, before the execution of the contracts.

Dissatisfied, the defendant appealed before the CCA, which upheld the OGE’s determination on its merits.  The defendant then went before the PRSC.  Said Forum denied the issuance of the recourse because the Court’s jurisdiction was not convincingly credited.  See, Art. 3.3(e) GEL.

DO I HAVE TO OBTAIN A DISPENSATION IF THE COMPANY IN WHICH I AM A PARTNER OR SHAREHOLDER IS GOING TO CONTRACT WITH A GOVERNMENT AGENCY OR ENTITY OTHER THAN THE ONE THAT I WORK FOR? 

Case No. 91-61
A member of the Governing Board of a public corporation who was part of a (professional) partnership subscribed nine contracts with two executive agencies.  The defendant did not request dispensations required by Article 3.3(e) of the GEL.

The OGE initiated a motu proprio investigation which culminated in the filing of a complaint against the member of the Board.  The OGE imposed an administrative fine upon the defendant and resolved that it did have the authority to conduct investigations on its own initiative and that, in those instances that it was the Executive Director who initiated the complaint, it was not necessary that it be sworn.

The Special Unit of Appellate Judges upheld the OGE in regards to the authority to initiate investigation motu proprio.  On the other hand, according to the Court, because he was a member of the partnership, the defendant had an interest in its earnings.  Since the partnership benefited, the defendant also benefited, and for that he needed to obtain a dispensation prior to the contracting.  The Supreme Court denied the petition for Certiorari.  See, Art. 3.3(e), Art. 5.1 GEL.

Art. 3.7(b) of the GEL

EMPLOYMENT OR INTERESTS OF

FORMER PUBLIC SERVANTS WITH

CONTRACTORS OF THE AGENCY

IF I RESIGN AT MY AGENCY, CAN I GO TO WORK FOR AN ENTITY THAT I EVALUATED IN THE GRANTING OF A CONTRACT?

Case No. 97-18
A director of the Department of Transportation and Public Works of a municipality and member of the Bid Board had among his other duties, to evaluate and recommend proposals submitted by several companies, among which was a construction company, with which eventually the municipality subscribed contracts.  The  defendant began to render services at said construction company five days after having severed ties with the municipality.

The OGE filed a complaint due to the fact that the former public servant did not wait the year required by Article 3.7(b) of the GEL.  After the administrative proceedings, the OGE imposed an administrative fine upon him.  The defendant went before the CCA, but they dismissed the recourse.  See, Art.  3.7(b) GEL.

Case No. 97-02
A high-ranking director of a public corporation directly participated in the evaluation and recommendation of a private company to render services to this same corporation.  As a result of his recommendation, the public corporation executed three contracts with the private company.  Several months after the contracts had been signed, the public official  resigned from his position.  The day after his resignation, he began to work as vice-president of that same private company.  The OGE filed a complaint based on the fact that no former public servant, within one year subsequent to termination of his/her employment, shall accept a job or have any financial interest with an entity that had contracted with the agency for which the former public servant used to work, and in whose contracting the latter had participated directly and substantially.  Having evaluated the facts, a fine was imposed.

Avoiding the consideration of elements foreign to that legal transaction in the granting of contracts, such as the offering of a subsequent contract or employment in the private sector is among the purposes pursued by the GEL.  Likewise, it intends to discourage that the actions of public officials be influenced by personal interests, detrimental to public service.  The GEL was approved with the purpose of restoring the People’s trust in public servants.  The Commonwealth of Puerto Rico’s public policy to privatize several services cannot leave the provisions of the GEL inoperative.  See, Art. 3.7(b) GEL.

Art. 3.7(d) of the GEL

EMPLOYMENT OR INTERESTS OF

FORMER PUBLIC SERVANTS

WITH PERSONS INVESTIGATED OR

AUDITED BY THE AGENCY

WHEN I CEASE WORKING IN MY AGENCY, CAN I GO TO WORK WITH AN ENTITY THAT I INVESTIGATED OR AUDITED?

Case No. 98-05
An official from an executive agency who had the faculty to investigate municipalities ceased his functions on December 31, 1995.  Prior to ceasing in his functions, he negotiated and signed a contract with representatives of one of the municipalities that he investigated.

While the defendant occupied his post, he was in charge, in a direct manner or as supervisor, five cases in which the municipality was investigated.  This caused the OGE to initiate an administrative proceeding against him which culminated in the imposition of an administrative fine for having violated Article 3.7(d).  The defendant requested review before the CCA.

The CCA stated that it was proven that, within the year of the termination of his duties at the agency, the defendant occupied a position at the municipality, that the municipality had been the object of investigations by the area that the defendant supervised, and that same had been directed by him.  Therefore, the OGE’s determination was reasonable and with sufficient grounds in the administrative file.  See, Art. 3.7(d) GEL.

Art. 3.7(e) of the GEL

PROHIBITION FROM HIRING

FORMER PUBLIC SERVANTS

CAN AN AGENCY HIRE ONE OF ITS OWN FORMER PUBLIC SERVANTS?

Case No. 01-125
An attorney who worked as special aide to a mayor resigned her position. Only two days later, the president of the Municipal Assembly contracted her to render professional services to the same municipality.  The OGE filed a complaint based on the fact that executive agencies cannot contract a person, nor for the benefit of same, who has been a public official of the same agency, until two years have transpired since he/she ceased as a public servant.  Having held the hearing, a fine was imposed.

One of the objectives of the GEL is to discourage public servants from resigning their positions or employment in order to later be hired by the same agency to perform practically the same functions that they used to perform in search of greater compensation, but in prejudice for the treasury.  See Art. 3.7(e) GEL.

Case No. 03-83
Between 1997 and 1998 a mayor executed two service contract for appraisal of properties in favor of a specific corporation.  An incorporator, shareholder and a member of the board of directors of said corporation, had worked as director of external resources for the municipality from January 12, 1993, until to September 16, 1996.

The OGE filed a complaint against said mayor for not having obtained the required dispensations when an executive agency contracts one of its own former public servants, before two years have transpired counting from the cessation of his official functions.  Having accepted the facts, a fine was imposed.  See Art. 3.7(e) GEL.

Case No. 03-54
A mayor contracted an attorney who up until the day before the contracting was working as his special aide.  The OGE filed a complaint based on the fact that executive agencies cannot contract a person, nor for the benefit of same, who has been a public official of the same agency, until two years have transpired since he/she ceased as a public servant.  Having accepted the facts, a fine was imposed.  See, Art. 3.7(e) GEL.

Art. 4.11 of the GEL

SANCTIONS

WHAT DOES THE GEL PROVIDE REGARDING THE OGE’S FACULTY TO IMPOSE FINANCIAL SANCTIONS FOR VIOLATIONS OF SAID LAW OR ITS REGULATIONS?

Case No. 98-93
The obligation to file financial reports was imposed to special aide in an executive agency.  The official breached her duty to submit the required financial report; wherefore, the OGE filed a complaint against her.  The defendant requested the dismissal of the complaint, alleging that the OGE lacked the power to impose an administrative fine for the imputed violation.

The OGE determined that it has the faculty to impose fines of up to $5,000 for each violation of the GEL or of any of the Regulations promulgated under same, and it imposed an administrative fine.  The defendant requested a judicial review.

The CCA indicated that the OGE had ample faculty to approve regulations pertaining to the imposition of fines under the law that it enforces, and that every agency has the faculty to impose fines by virtue of its Organic Law, and if same does not provide anything, the Uniform Administrative Procedure Law (UAPL) provides for same.  Lastly, it also stated that when a penalty imposed by an administrative agency is not only supported by substantial competent evidence, but also within the statutory framework as provided by law, it shall not be subject to judicial review.  See, Art. 7.1 UAPL; Art. 22 GER; Art. 33 Rules of Procedure for Adjudicative Hearings.

DO I HAVE TO INCLUDE IN FINANCIAL REPORTS INFORMATION RELATED TO MY CONSENSUAL PARTNER?

Case No. 00-30
An official held several positions in a municipality.  In all of his financial reports before the OGE, he reported informed that his marital status was that of a "married" person.  The only income that he declared in same was his salary earned as a municipal official.

The OGE filed a complaint for not having reported the true occupation of his wife and having omitted from all of his reports the income earned by her, proceeds from a business that she operated.  He was also imputed having been untruthful, when he reported that his marital status was that of a married person, when in reality she was his consensual partner.

The OGE imposed an administrative fine upon the defendant.  The defendant filed a recourse for review before the CCA.  The CCA confirmed that, since the consensual partner in this case shared the defendant’s residence, she was part of his family unit, which in turn required including the income received by her within the defendant’s financial report.  The defendant filed an untimely  recourse for Certiorari before the PRSC, and it denied the recourse for lack of jurisdiction.  Having filed a reconsideration, the PRSC declared it Denied.  See, Art. 1.2(g) (family unity : includes the spouse of the public official or employee, the dependent children, or those persons who share his/her legal residence with the public servant, or whose financial matters are under the de jure or de facto control of the public official or employee.  Art. 4.11(A) GEL; Art. 4.301 Regulations Regarding the Filing of Financial Reports by Officials and Employees of the Executive Branch.

Art. 5.1 of the GEL

AUTHORITY TO INITIATE

INVESTIGATIONS

Case No. KLRA0100794
An attorney requested that the OGE investigate whether a candidate for a position that required Senate confirmation requirement had reported, in her application for that position, that she had a complaint regarding her professional ethics.

The OGE dismissed this case because from the documents before it information arose that the Senate's Appointment Committee knew of that fact.  The attorney requested access to said documents by alleging that the Senate Secretary had denied him access to same.  The OGE denied said access.  Both the Senate Secretary as well as the OGE based their decision on the provisions of the Senate Regulations, in the sense that documents and reports produced from investigations of said Body are confidential.

The attorney requested review from the CCA.  According to the CCA, the power to investigate granted to the Executive Director of the OGE is one of a discretional character, as he may deem same meritorious.  In addition, the determination by an agency to dismiss an investigation constitutes a discretional decision, not subject to court review.  Even if it had been determined that the decision of the OGE’s Director could be reviewed, the CCA classified the decision as reasonable and supported by the record.  Finally, the CCA said that the OGE cannot be utilized to obtain information that is under the custody of other institutions.  See, Art. 4(A), Art. 4(B)  Rules of Procedure for Adjudicative Hearings; Art. 8, Sec. 8.1(p) Senate Regulations of January 16, 1997.

DOES AN ACQUITTAL IN A CRIMINAL CASE CONSTITUTE AN IMPAIRMENT TO JUDGE ME IN AN ADMINISTRATIVE PROCEEDING?

Case No. 00-04
A high-ranking official of an executive agency was the owner of a company that maintained contractual relations for representation and consulting services with his agency. The defendant was the incorporator, president, vice-president, treasurer and secretary of said company.  This official authorized payment, outside of the agency’s ordinary channels, in favor of the company for services that, allegedly, were rendered. In addition, he was imputed with failing to include information about the company and about a Porsche brand vehicle that he owned in the financial report forms filed at the OGE.  For these same facts, a case was being prosecuted against the official in the criminal venue.

The OGE fined him for committing these facts.  Dissatisfied, he went before the CCA.  The CCA stated that, in administrative proceedings, particularly in the context of public officials and employees, subjected to an administrative proceeding for his/her dismissal, it has been repeatedly resolved that the fact that a person has been judged and acquitted in a criminal proceeding does not preclude administrative charges from being filed and entertained against him/her for the same facts that motivated the criminal case.  Criminal acquittal does not confer immunity in the administrative field.  In this case, the norm is reiterated that administrative actions are independent from criminal ones because they have different purposes; wherefore, one cannot be subordinate to the other.

The CCA concluded that the OGE did not abuse its discretion in imposing the fine.  Displeased, the defendant filed a petition for Certiorari before the PRSC, which was declared Denied.  See, Art. 3.2(a), Art. 3.2(c), Art. 3.2(h), Art. 4.11(A)(1) GEL; Art. 6(A)(G), Art. 8(A)(C)(G), Art. 13(C), Art. 15 GER, Art. 4.301 Regulations regarding Filing of Financial Reports.

Case No. 00-03
A mayor was criminally accused by an Special Independent Prosecutor (SIP) for using public property and funds for his own benefit.  The Court determined that there was no cause for arrest.  Subsequently, it was referred to the OGE.  After the investigation, the corresponding administrative complaint was filed.  The OGE indicated that the return of the money wrongfully used does not constitute a defense that will immunize the defendant from the adjudicative process.  In addition, it indicated the use of public funds for personal purposes was not appropriate.

The OGE imposed an administrative fine.  The defendant went before the CCA through a recourse for judicial review.  This case could not be reviewed by the courts for lack of jurisdiction.  See, Art. 3.2(a), 3.2(c), 3.3(b) GEL.

Sec. 4.2 of the UAPL

TERM FOR THE FILING OF

JUDICIAL REVIEW

CAN THE CCA REVIEW AN INTERLOCUTORY ORDER BY THE OGE?

Case No. 99-204
The OGE filed a complaint against a public servant, who occupied the career position of Regional Director.

The defendant filed a Motion for Dismissal before the OGE.  The OGE’s Examining Officer declared it Denied.  Displeased, the defendant filed a “Petition for Appeal of Interlocutory Decision.”  The petition was also denied.  Subsequently, the defendant filed a “Motion for Clarification of the Purpose of the Order.”  The Examining Officer denied the Motion.  The defendant appealed this last Order before the CCA requesting the revocation of the Order rendered by the Examining Officer.  The Examining Officer clarified that the Order rendered was an Interlocutory Order.

The controversy revolved in whether the CCA can review the interlocutory orders or resolutions from an administrative agency.  Section 4.2 of the UAPL clearly and literally establishes that only final decisions from administrative agencies are subject to judicial review.  An order or resolution is final when it completely disposes of the merits of the controversy, of the action or claim which an interested party originally formulates to the agency or administrative entity, and that by mandate of law or regulation it is empowered to consider and to grant.  The CCA dismissed the recourse for being an interlocutory one, not subject to judicial review.  See, Sec. 4.2 UAPL.
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�. See, in addition, Law No. 214 of August 29, 2002.  The Law provides as sufficient cause for dismissal from a position, the fact that a public servant utilizes credit or debit cards subsidized with public funds for personal purposes.


�. See, Law No. 8 of January 5, 2002 (this Law increased to $20,000 the administrative fine that the OGE is authorized to impose for each violation of the GEL or its regulations).
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