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Commonwealth of Puerto Rico

Office of Government Ethics of Puerto Rico

REGULATIONS FOR THE PROCESSING OF DISPENSATIONS

FOR THE APPOINTMENT, PROMOTION, ADVANCEMENT AND

CONTRACTING OF RELATIVES


May 2, 2002

Authorized by the State Elections Commission

CEE-SA-03-85
Commonwealth of Puerto Rico
Office of Government Ethics of Puerto Rico
PUBLIC POLICY REGARDING NO DISCRIMINATION BY REASON OF GENDER
The Constitution and the Acts of the Commonwealth of Puerto Rico prohibit discrimination by reason of gender.  The Office of Government Ethics reaffirms this policy in its Regulations for the Processing of Dispensations for the Appointment, Promotion, Advancement and Contracting of Relatives.
Therefore, in these Regulations it shall be understood that every term utilized to refer to a person, alludes to both genders.

(Signed illegible)

Hiram R. Morales-Lugo

Executive Director

May 2, 2002
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COMMONWEALTH OF PUERTO RICO

OFFICE OF GOVERNMENT ETHICS OF PUERTO RICO 

REGULATIONS FOR THE PROCESSING OF DISPENSATIONS FOR THE

APPOINTMENT, PROMOTION, ADVANCEMENT AND CONTRACTING OF RELATIVES


ARTICLE 1 - INTRODUCTION
The Ethics in Government Act of the Commonwealth of Puerto Rico, Act No. 12 of July 24, 1985, as amended, provides in the first paragraph of its Article 3.2(i) that;

“no public official or public employee may appoint, promote or advance to a position of public official or employee, or hire on his/her own, or through any natural or juridical person, business or entity which has an interest in the executive agency at which he/she works or has the faculty to decide or influence, any person who is a relative of said public official or employee within the fourth degree of consanguinity or second degree by affinity.”

The second and third paragraphs of  Article 3.2 (i), provides for the granting of dispensations for the preceding prohibition, for those cases in which it is imperative for the welfare of public service and the sound performance of the agency.  It is provided therein that the dispensations shall be granted by the Executive Director of the Office of Government Ethics, in accordance with the regulations regarding to that effect which the Office of Government Ethics may adopt.

ARTICLE II - LEGAL BASIS
These Regulations are adopted by virtue of the authority bestowed to the Office of Government Ethics by articles 2.4 (h) and 3.2(i) of the Ethics in Government Act, cited.

ARTICLE III - SCOPE AND PURPOSE
These Regulations are applicable to all departments, agencies and instrumentalities of the Executive Branch of the Commonwealth of  Puerto Rico, agencies under the control of this Branch, public corporations, municipalities, municipal consortiums and municipal development corporations, the State Board and Local Boards constituted under the provisions of the Federal Workforce Investment Act of 1998, and in each case in which any of said instrumentalities has the need to appoint, promote, or hire directly or indirectly, a person who is a relative, within the fourth degree of consanguinity or second degree by affinity, of any public official or employee of whichever instrumentality it may be, if said official or employee has the faculty or power to decide or to influence in the decisional process which culminates in the appointment, promotion, advancement or contracting of his/her relative, even when he/she has not used that power or faculty in the particular case.

The consanguinity relation includes, children, grandchildren, great-grandchildren, and great-great grandchildren, parents, grandparents, great-grandparents, great-great grandparents, granduncles and grandaunts, siblings, nephews and grandnephews, uncles and aunts, and first cousins.  The affinity relation includes spouse, stepchildren and the children of stepchildren, parents-in-Act and parents of parents-in-Act, brothers-in-Act and sisters-in-Act.   This relation extends to the spouses of said relatives, as well as to the relatives by single bond, such as half-siblings and the children and grandchildren of the half-siblings.

Through these Regulations, the procedure for transacting an application for dispensation from the prohibition that applies in the aforementioned cases, is established and the substantive criteria which shall govern the granting of said dispensation are set.  Also, the procedure to determine when the dispensation is not necessary is established, in light of rule for exception established in the fourth paragraph of clause (i) of Article 3.2.

All of the provisions of these Regulations are of strict compliance, since the granting of dispensations from the prohibition of article 3.2(i) must be the exception and not the norm.

ARTICLE IV - DEFINITIONS
For the purposes of these Regulations, the terms shall have the following meaning:

a) Agency: Includes all of the agencies, departments, instrumentalities, and other entities of the Executive Branch of the Commonwealth of Puerto Rico, public corporations, the municipalities, consortiums, municipal development corporations, and the State Board and Local Boards created under the WIA Federal Act.

b) Promotion: Any appointment to a position or post with greater economic remuneration and/or hierarchy.

c) Contract: A legal transaction between an agency and a natural or juridical person.  The term covers the cases of direct or indirect contracting, in which a relative within the prohibited degrees will benefit from the contract.

d) Executive Director: The Executive Director of the Office of Government Ethics, created by the Ethics in Government Act, cited.

e) Official or employee with the faculty to decide or influence: Any official or employee who has the power or faculty to make decisions in the diverse stages of the process which culminates in the appointment, promotion, advancement or contracting of persons at his/her agency, or who has the power or faculty to influence in any of the stages of this process, either directly or indirectly, even when he/she has not used that power or faculty in the particular case.  It shall be understood that a person has the faculty to decide when a Act, regulations, description of duties or designation so requires it.  The faculty to influence decisions falls on all those persons who have access, direct contact, or whose opinions or positions merit the consideration of those who are going to decide.

f) Appoint: Official designation of any nature to perform certain functions.

g) Ethics in Government Act: Act No. 12 of July 24, 1985, as amended.

h) Office: The Office of Government Ethics of Puerto Rico, created by the Ethics in Government Act of the Commonwealth of Puerto Rico.

i) Promote: Improve the economic conditions of employment, such as raises, steps, differentials, among others.

ARTICLE V - PROCEDURE TO APPLY FOR DISPENSATION AND CONTENT OF THE APPLICATION
The public official or employee with the faculty to decide or influence together with the head of the agency or the person upon whom he/she delegates, shall submit an application to the Executive Director when a dispensation is needed from the prohibition established in clause (i) of article 3.2 of the Ethics in Government Act, cited.  Said dispensation is necessary when it is considered indispensable for the welfare of public service and the sound operation of the agency to contract, directly or indirectly, or to appoint, promote, or advance as public official or employee of said agency, a person who is a relative, within the fourth degree of consanguinity or second degree by affinity, of an official or employee of the agency with the faculty to decide or influence.

The application for dispensation must be received at the Office no less that thirty (30) days before the date on which the action for which a dispensation is required is going to take place.

The application for dispensation shall include as a minimum the following information:

a) 
Name of the agency.  In the case of an agency which is part of an Umbrella Department, or which is any way ascribed to another agency, all information regarding said particular shall be provided.

b) 
Full name, address, telephone number and social security number of the person who the agency wishes to appoint, promote, or wishes to contract directly or indirectly.  If said person, at the moment of applying for the dispensation, is a public employee or official, at this or any other agency, a detailed description shall be included of the position that he/she occupies and the functions that he/she performs.  If said person were already contracted by that or any other agency, a copy of the contract must be included.  If the person is a pensioner of any government retirement system, the agency from which he/she retired shall be reported, as well as the date of his/her retirement and the pension that he/she receives.

c) 
Full name of all officials and employees of the agency who are relatives of the person for whom there is an interest to appoint or contract.  A detailed description of the position and of the functions that such officials or employees perform.  For each of them, the parentage relation with the person for whom there is an interest to appoint, promote, advance or contract must be described.  Specify whether they are part of the same family unit, as defined in the Ethics in Government Act, (spouse, dependent children who share the same residence or who have the financial control).

d) 
Detailed description of the action for which the dispensation is requested.  This shall include a detailed description of the position to which the person will be appointed, promoted or advanced.  A copy shall be included of the official document of the description of duties and functions of the position (or the agency’s certification), of the applicable compensation scale, and of the salary or compensation to be received.

In the case of a contract, an exact copy of the contract to be executed shall be submitted.  When the contract for which there is an interest to execute is with a natural or juridical person other than the relative (with whom the relative is connected), detailed information shall be provided regarding said natural or juridical person.  This includes the relationship that he/she, or any partner, shareholder, official or officer of same, may have with any official or employee of the agency with the faculty to decide or influence.

e) 
Date on which the proposed action is planned to take place.

f) 
Detailed explanation of the reason why the agency needs the services of this person who is going to be appointed, promoted, advanced or contracted, and the way in which the proposed action will contribute to the welfare of public service and to the sound performance of the agency.

g) 
Detailed description of the particular merits of the person to be appointed, promoted, advanced or contracted.

h) 
An explanation regarding why it is indispensable that this particular person be the one benefitted by the proposed action.


i) 
Detailed explanation of why the welfare of public service and the sound performance of the agency cannot be achieved through other measures which avoid taking the action which motivates the application for dispensation, including (but not limited to) appointing, promoting, advancing or contracting another person, who is not a relative of an official or employee of the agency.

j) 
The name of the person who occupied the position or who performed the responsibilities previously, the salary or the compensation that he/she received, and the reasons why this person no longer occupies the position or does not render the services.  Include copy of the previous contract or appointment.

k) 
Name and title of the person(s) who will supervise the person appointed, promoted, advanced or will supervise the fulfillment of the contractual obligations.

l) 
Certification that the agency has funds assigned and available to cover the proposed action, and an identification of budget item from which said funds will come.

m) 
In cases of contracting, a certification that article 3.3(g) of the Ethics in Government Act and all of the Acts in effect regarding the absence of conflict of interest has been complied with.

n) 
Any other information which may be useful or convenient for making the best decision in the matter, in light of the public interests involved.

The application for dispensation shall be signed: by the head of the agency, or the person upon which he/she delegates, by all of the officials or employees of the agency with the faculty to decide or influence who are relatives of the person to be appointed, promoted, advanced or contracted; and by the person to be appointed, promoted, advanced or contracted.  Each of them shall certify that they have read the entire application, that the information submitted is truthful and correct, and that no pertinent information has been omitted.  The name and title of the person who signs, shall be included, in block letters, under each signature.  If the agency is part of an Umbrella Department, or in any way ascribed to another agency, the application shall also be signed by the head of the agency with which the agency is ascribed or whoever he/she delegates upon, attesting that he/she has read the application and that he/she approves and supports same.

Every function that the head of the agency delegates must be certified in writing before the Office.

ARTICLE VI - INCOMPLETE OR LATE DISPENSATION APPLICATIONS
If a dispensation application which does not include all of the information required by Article V of these Regulations is received, same shall be returned to the official or employee who submitted it and to the head of the Agency.  Such return shall imply a rejection of the application, without prejudice to the application being submitted again, once same has been completed.

If an application is received at the Office within a term of less than thirty (30) days from the date in which the action is intended to take place, but it strictly complies with the other requirements of Articles V, the same may be processed, with the understanding that the directive term of 30 days to resolve same shall begin to run from the day of the filing of same.

ARTICLE VII - EVALUATION OF THE DISPENSATION APPLICATION
The dispensation application shall be evaluated by the Office, to verify whether it is indispensable for the welfare of public service and the sound performance of the agency to grant same.  The general criteria in said evaluation process shall be to improve the quality of public service and the sound performance of the agency, and not the advantages which the person to be appointed, promoted, advanced or contracted, or the official or employee of said agency could obtain from the proposed action.

To decide whether granting the requested dispensation is justified, the following shall be taken into account, without it constituting a limitation:

a) 
Whether the action for which the dispensation is requested conforms with the diverse applicable legal norms.  This includes, but is not limited to, fiscal regulations, those for the administration of human resources and other pertinent ethical norms, in addition to the provisions of Article 3.2(i) of the Ethics in Government Act.

b) 
The particular capacity of the person to be appointed, promoted, advanced or contracted to contribute to the welfare of public service and to the sound performance of the agency.

c) 
Whether there are alternatives for the action proposed by the agency, which would allow attaining the desired result without the need to appoint, promote, advance or contract a relative of an official or employee of the agency with the faculty to decide or influence said action.

d) 
Whether there is a basis to determine that the proposed action was unduly influenced by the desire of any official or employee of the agency, regardless of who he/she may be, to favor a particular person, and/or to please any official or employee of the agency, or to ingratiate himself/herself with such.

e) 
Whether there is a basis to determine that a conflict of interest exists between the agency and the person to be appointed, promoted, advanced or contracted.

f) 
Whether this is a case of contracts awarded by means of public bidding, in which all of the requirements established by Act concur.

g) 
Whether this is a case of programs for services, loans, guarantees, benefits or incentives, sponsored by agencies, which are accessible to all citizens, with eligibility rules of general application which the relative qualifies for.

h) 
Whether this is a case of highly specialized services.

i) 
Whether this is a case services rendered in the long-term.

At any moment during the evaluation process it may be required from the official or employee who filed the application that he/she provide any additional information which the Office may deem necessary to reach a determination.  If said additional information should not be received within the required term, the application shall be dismissed, without prejudice to same being submitted once again with the additional information.

The 30 day term to evaluate the dispensation application shall be deemed interrupted at the moment that the Office requests information.  Said term shall begin to transpire once again upon the receipt of the information within the given granted.

The evaluation process shall be based on the premise that the burden of proof to justify the granting of the dispensation lies upon the applicant, that said granting must be the exception and not the rule, and that same will not be granted if the application does not affirmatively show, in a clear and convincing manner, that it is indispensable for the welfare of public service that the dispensation be granted.  If the information submitted on the application and other attached documents were not sufficient to justify said granting, the dispensation shall be denied.

Once the evaluation process of the application is completed within the directive term of thirty (30) days, the Office will notify its decision to the applicant.  The applicant shall be advised of the right to request reconsideration of the Office’s determination and to file for judicial review the Circuit Court of Appeals, pursuant to the provisions of Article 5.2 of the Ethics in Government Act, and the Uniform Administrative Procedures Act,  Act No. 170 of August 12, 1988, as amended.

ARTICLE VIII - SITUATIONS IN WHICH DISPENSATIONS SHALL NOT BE GRANTED
Dispensations shall not be granted in the following situations:

a) 
In the case of fait accompli.  If it arises from the dispensation application itself, or from any information obtained in the process of evaluating same, that the action for which the dispensation is requested has already taken place, the application shall be immediately denied by the Office.  In such case, the Office may initiate the process for a complaint for violation of the provisions of the Ethics in Government Act and/or any regulations adopted by virtue of the provisions of said Act.  The Office may also refer the matter to other corresponding venues, for subsequent action.

b) 
In the case of hypothetic or general events.  Only dispensation applications which refer to particular events and grounds shall be examined.

c) 
When an application is inadmissible in its merits, or when it is contrary to any provision of the Ethics in Government Act, or to any of its regulations.

ARTICLE IX - SITUATIONS IN WHICH THE DISPENSATION IS NOT NECESSARY
A dispensation is not necessary for an agency to be able to appoint, promote or advance a person who is a relative within the fourth degree of consanguinity or second degree by affinity of an official or employee of said agency with the faculty to decide or influence, to career positions, provided that: (a) the person to be appointed, promoted or advanced has competed under equal conditions with other candidates by means of a selection process on the basis of tests, examinations, or evaluation of education or experience, (b) it has been objectively determined that this person is the ideal or best qualified candidate in the registry of eligibles for such position, and c) the official or employee with the faculty to decide or influence has not intervene in any manner in the preceding process.
  It is of importance to emphasize that the aforementioned exception only applies in the cases of appointments, promotions and advancements in career positions.

A dispensation from the Office is necessary in all other cases.  This includes, without limitation, trust positions, transitory, by daily wage, irregular, full time or part time.

Neither does the prohibition apply in those cases in which the appointment or designation was prior to the parentage relation.  Nevertheless, any other subsequent transaction requires the intervention of the Office.

ARTICLE X - GENERAL PROVISIONS
The agencies may not proceed with the proposed appointment, promotion, advancement or contracting until the Office has granted the dispensation.

In those cases of contracting, the contract may only be executed exactly as it was submitted as part of the dispensation application.  If any change is made to the submitted contract without previously obtaining authorization from the Office, the dispensation shall be automatically revoked.

The agency shall forward to the Office copy of the contract or of the personnel transaction conducted as a result of the dispensation granted.

A granting of a dispensation does not imply that the agency is exempt from complying with all of the provisions and rules which govern the personnel and contracting processes at the agencies of the Commonwealth of Puerto Rico.

Every appointment, promotion, advancement or contracting to take place subsequent to the granting of a dispensation must be submitted to the Office for evaluation.

The Office shall maintain a public Registry regarding the dispensations granted pursuant to these Regulations.

ARTICLE XI - EFFECTIVE TERM
These Regulations shall become effective thirty (30) days after their presentation at the Puerto Rico State Department and at the Legislative Library of the Legislative Services Office, in accordance with section 2.8(a) of the Uniform Administrative Procedures Act of the Commonwealth of Puerto Rico, cited.

Approved in San Juan, Puerto Rico, on May 2, 2002.

(Signed; Illegible)

Hiram R. Morales-Lugo

Executive Director

Government Ethics Office

�	Paragraph (i) was added to article 3.2 by Act No. 381 of September 6, 2000, and amended by Act No. 53 of July 6, 2001.


�


 In the case of contracts, the name must be included of any person who is related (within the degrees of parentage to which article 3.2(i) applies) with an official or employee of the agency with faculty to decide or influence, or who shall benefit, directly or indirectly, from the contract, even when from the formal point of view said person is not one of the contracting parties.


� See article 3.2(c) and (h) of the Act and article 6 of the Government Ethics Regulations, Regulations No. 4827 of November 20, 1992.





