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PUBLIC POLICY REGARDING NO DISCRIMINATION BY REASON OF GENDER


The Constitution and the Laws of the Commonwealth of Puerto Rico prohibits discrimination by reason of gender.  The Office of Government Ethics of Puerto Rico reaffirms this policy with its new Regulations for the Application of the Prohibition of the Use of Partisan-Political Emblems or Insignia in Government Endeavors.

Therefore, in these Regulations for the Application of the Prohibition of the Use of Partisan-Political Emblems or Insignia in Government Endeavors it shall be understood that:

(
The name of each post refers to both genders and,

(
When a woman occupies a post, the title shall be in the female gender.

Which means, that every term utilized to refer to a person or position, alludes to both genders.



 (Signed; Illegible)



Hiram R. Morales-Lugo



 Executive Director



 December 12, 2003
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REGULATIONS FOR THE APPLICATION OF THE PROHIBITION OF THE 

USE OF PARTISAN-POLITICAL EMBLEMS OR INSIGNIA IN

GOVERNMENT ENDEAVORS


ARTICLE I.
TITLE
These Regulations shall be known as the Regulations for the Application of the Prohibition of the Use of Partisan-Political Emblems or Insignia in Government Endeavors.

ARTICLE II.
LEGAL GROUNDS
These Regulations are adopted by virtue of the provisions of Article 2.4 and Article 3.2(j), (incorporated by Law No. 41 of January 3, 2003) of Law No. 12 of July 24, 1985, as amended, known as the (Government Ethics Law of the Commonwealth of

Puerto Rico(; and Law No. 170 of August 12, 1988, as amended, known as the (Uniform Administrative Procedure Law of the Commonwealth of Puerto Rico(.

ARTICLE III- PUBLIC POLICY AND PURPOSE

Section 1 of Article II of the Constitution of the Commonwealth of Puerto Rico establishes in the Bill of Rights, the prohibition of discrimination by reason of race, color, sex, birth, origin, social condition, and political or religious ideas.  This constitutional guarantee to citizens constitutes a fundamental pillar in our democratic society.  The State has the obligation to procure that in its public endeavors not only is political discrimination prohibited, but also to avoid the appearance of partisan-political partiality.  It is harmful to the State and to citizens for public officials and employees to be promoting their partisan-political ideas at the workplace during working hours.

The utilization of partisan-political insignia or emblems in a workplace is detrimental to government activity.  This

affects the objectivity which even in appearance must pervade the rendering of services in public administration.  This conduct, even voluntary, turns out to be a pressure element that could compel officials and employees to identify themselves politically, in order to achieve benefits or preferential treatment.  This practice could also constitute an intimidation or generate an unnecessary hostile environment among the other employees who hold different political ideologies, as well as the general public who every day visits government offices and other facilities in search of services.  Said utilization sends a subliminal and sometimes direct message that identification with a political party could result in a better or different treatment.  Undoubtedly, that message must be eradicated from our public administration. 

With the purpose of guaranteeing public service of excellence, which has always characterized our public officials and employees, and with the purpose of ensuring the best performance, free of partisan-political discrimination, the Puerto Rico Legislative Assembly deemed it necessary to prohibit the use of emblems, decorations, logos, buttons, stickers, labels, signs or insignia which would identify a political party or a candidate while public servants are in the performance of their functions.  Thus is established a balance in the constitutionally-protected fundamental right regarding the citizens freedom of expression, as formulated by the Puerto Rico Supreme Court and Federal Supreme Court.  Both Forums coincide, that in contrast with the freedom of expression of citizens in general, the one enjoyed by public servants while performing their functions or within the scope of their employment, is neither absolute nor unrestrictive.

The previously-described prohibition was incorporated into the Government Ethics Law, as paragraph (j) of Article 3.2.  Same is in complete harmony with the essence and the reason for being of the Ethics Law, cited, to wit: to promote and preserve the integrity of officials and employees; to discourage the official actions of public servants from being affected by personal and partisan-political interests; and, to guarantee that the Government(s endeavors are free from influences foreign to the public(s welfare.  It pursues to rally efforts so that the services rendered to the public are offered efficiently and effectively, and to strengthen the citizen’s trust in the integrity of its public servants.

In this manner the existence is reaffirmed of a pressing interest by the State to prevent public administration from being at the service of politically-active officials and employees who could use their positions to advance particular interests of a partisan nature.

To ensure faithful compliance with said public policy and thus eradicate the practice of the politically-active public servant, by preventing political favoritism from being the employee(s reason for acting, the Legislature entrusted upon the Puerto Rico Office of Government Ethics of Puerto Rico to implement Article 3.2(j) of the Law.   That is, to put into effect the prohibition of the use of partisan-political emblems and insignia while the public servant is in the performance of the functions of his/her work, independent of the place where he/she may be rendering such services.  These Regulations are promulgated in compliance with the clear mission entrusted by the Legislative Assembly, in harmony with the applicable jurisprudential doctrine.

ARTICLE IV. DEFINITIONS
a) Executive Agency - includes the divisions and entities of the Executive Branch of the Government of the Commonwealth of Puerto Rico, agencies that are under this Branch(s control, public corporations, municipalities, special corporations for municipal development, municipal consortium, the State Board and Local Boards constituted under the provisions of the (Workforce Investment Act( federal law, and any other agency or division which in the future are subject to the Government Ethics Law.

b) Button - badge, brooch, pin or any other thing that is utilized or is attached to clothing.  In the context of these Regulations, it refers to the utilization of a button which represents a specific political party or a political candidate; it also refers to the utilization of a button which identifies or promotes the electoral interest of any political party or candidate.

c) Sticker - any image prepared with turpentine, paper, cardboard or any other analogous material.  In the context of these Regulations, it refers to the utilization of a sticker which represents a political party or a political candidate; it also refers to a sticker which identifies or promotes the electoral interests of any political party or candidate.

d) Candidate - a person who publicly announces his/her intention to run for an elected public position, or who appears as a candidate for an elected public position for a political party on the ballot in an election and for ninety (90) days after the holding of same.  It also includes independent candidates, who are any person who, without being a candidate for a political party, publicly announces his/her intention to run for an elected public position or who appears as a candidate for an elected public position on the election ballot.

e) S.E.C. - State Elections Commission

f) Insignia - mark, sign or emblem.  In the context of these Regulations, it refers to the utilization of an insignia which represents a political party or a political candidate; it also refers to an insignia which identifies or promotes the electoral interests of a political party or of a candidate.

g)  Emblem - superimposed decoration.  In the context of these Regulations, it refers to the utilization of an emblem which represents a political party or a political candidate; it also refers to an emblem which identifies or promotes the electoral interests of any political party or candidate.

h) Public Employee - those persons who occupy positions or employment in the Government of the Commonwealth of Puerto Rico who are not vested with part of the sovereignty of the State, and comprises regular and irregular public employees, those who render services by contract equivalent to a regular post or position, those with transitory appointments, and those who are on a probationary period.

i) Equipment - all chattel property of a relatively permanent nature, which is the property of the Government of the Commonwealth of Puerto Rico, or which is under its temporary custody by means of any contract, agreement or arrangement.  This includes computer system and/or program, networks, scanners, computer network servers, applications and any other computerized resources.

j) Parking lot - a reserved space that is the property or that is being utilized by the agency to park vehicles.  This includes the walls, columns, roof/ceiling, bulletin boards and analogous objects placed there.  This definition does not extend to vehicles.

k) Photograph or Portrait or Photo - image or illustration which describes events, things or persons.  Excepted from this definition is the official photo of a public servant incumbent in the post or position, by virtue of which same was taken, provided that said photo does not contain any decoration, emblem, logo, button, sticker, label, sign or insignia representative of a political party or candidate, or which identifies or promotes the electoral interests of same.

l) Public Official - those persons who occupy positions or employment in the Government of the Commonwealth of Puerto Rico who are vested with part of the sovereignty of the State, wherefore they intervene in the formulation and implementation of public policy.

m) Work Functions - the tasks, endeavors, responsibilities, transactions, errands, duties and authorities that a position or post entails, and for which the incumbent is held responsible.  Said functions may appear in the description of the position or in any other type of delegation, according to the authority of the executive agency to which it belongs.

n) Identify - provide the necessary data to be recognized.  In the context of these Regulations, it refers to providing data conducive for a person to be able to reasonably recognize that he/she has before him/her a decoration, emblem, logo, button, sticker, label, sign or insignia of a certain political candidate(s) or political party(ies), to that he/she has before him/her a decoration, emblem, logo, button, sticker, label, sign or insignia which makes known the electoral interest(s) of a political candidate or of a political party.

o) Insignia - distinctive emblem which is used attached to clothing.  In the context of these Regulations, it refers to the utilization of an insignia which represents a political party or a political candidate; it also refers to the utilization of an insignia which identifies or promotes the electoral interests of any political party or candidate.

p) Physical Installations - any lot, land, plot and remainder of same, and any structure, building, which accommodates offices or agencies.  Includes all of its annexes, which are the property or are in use or usufruct of the Executive Branch of the Commonwealth Puerto Rico.

q) Electoral Interests - the government program, platform; agenda; ideal; formulas or tendencies of a political party or of a candidate.  Excepted from this definition are those matters of general interest which are not exactly partisan, although the political parties or the candidates may have issued any position regarding same.

r) Law - the Government Ethics Law of the Commonwealth of Puerto Rico, Law No. 12 of July 24, 1985, as amended.

s) Logo (logotype) -   an insignia formed by letters or abbreviations.  In the context of these Regulations, it refers to the utilization of a logo which represents a political party or a political candidate; it also refers to a logo which identifies or promotes the electoral interests of any political party or candidate.

t) Workplace - any place or physical or virtual installation where the public servant is engaged in the exercise of his/her work functions, as they have been entrusted to him/her.

u) Materials - set of articles or objects necessary for the performance of a service or for the performance of work.  As an example, and without constituting a restrictive list, materials consist of the binders, folders, ballpoint pens, pencils, cups, notepads, posters, pictures, agendas, calendars, computer supplies and any other office or promotional articles.

v) Written Message - abbreviation(s) of word(s), word(s), number(s), image(s), figure(s), phrase(s), sentence(s), in any language, whose intention is to transmit an idea regarding candidate(s), political party, or which represents the electoral interests of same.

w) Office - it refers to Office of Government Ethic of Puerto Rico.

x) Political Party - the parties, groups, entities, or organizations registered at the State Elections Commission, in accordance with Puerto Rico(s Electoral Law, or which are subject to the jurisdiction of the Compulsory Presidential Primary Law, Law No. 6 of September 24, 1979, as amended.

y) Label - an adhesive that has a printed message or image.  In the context of these Regulations, it refers to the utilization of a label which represents a political party or a political candidate; it also refers to the utilization of a label which identifies or promotes the electoral interests of any political party or candidate.

z) Promote - to initiate, encourage or support a thing or process, procuring that it be achieved.

aa) Executive Branch - refers to the executive agencies of the Commonwealth of Puerto Rico.

bb) Registry of Party Names, Emblems or Insignia - registry which contains the names, emblems or insignia registered by the political parties or voter groups in the process of registering a political party.  The Secretary of the SEC has said registry under his/her care.

cc) Sign - poster.  In the context of these Regulations, it refers to the utilization of a sign which represents a political party or a political candidate; it also refers to the utilization of a sign which identifies or promotes the electoral interests of any political party or candidate.

dd) Public Servant - it refers to public officials and to public employees.

ee) Uniform - official clothing or apparel adopted by an executive agency for all or some of its public servants.

ff) Utilization - without constituting a restrictive list, said term comprises, in plain view or in visible fashion: using, exhibiting, showing, exposing, exteriorizing, displaying, brandishing, presenting, flaunting, wearing, adhering, placing, planting, locating, putting on, affixing, pinning, hanging, setting, covering, employing, situating, applying or attaching.

gg) Official Vehicle - each one of the component of the fleet of an executive agency, including, but not limited to, automobiles, buses, pick-up trucks, motorcycles, four tracks, bicycles, roller skates, trailers, airplanes, helicopters, ships, boats, horses and any other means of transportation, independent of whether or not a license from the Department of Transportation and Public Works is needed to operate them.

hh) Apparel - exterior item or set of items used to cover the body.  In addition to clothes, and without being considered a restrictive list, the following accessories exhibited in plain view or in a visible manner on the person are part of what is apparel: any type of hat or protective helmet; an umbrella or a raincoat; tie or handkerchief; purse, briefcase, binder or any other type of luggage; belt, buckle; an identification card; ring, watch, bracelet, earrings, necklace, or any other jewelry; sunglasses or eyeglasses; key ring, cell phone cover; gloves, towels or coat; footwear or stockings.

ARTICLE V. JURISDICTION
Article 3.2(j) and these Regulations apply to all public officials and employees of the Executive Branch of the Commonwealth of Puerto Rico, except to the public servants from the S.E.C.

ARTICLE  VI. SCOPE OF THE PROHIBITION OF ARTICLE 3.2(j)
Article 3.2(j) of the Law establishes:

No public official or employee from the Executive Branch shall use any decoration, emblem, logo, buttons, sticker, label, sign or insignia, representative of a political party or candidate, or which identifies or promotes, directly or indirectly, the electoral interests of any political party or candidate, while said public employee or official is in the performance of the functions of his/her work, independent of the place where he/she may be rendering such services.

This prohibition does not apply to the use of:

a) flags or coats of arms of the Commonwealth of Puerto Rico, the United States of America, or of other countries;

b) flags and coats of arms of the municipalities of the Commonwealth of Puerto Rico;

c) emblems, decorations or logos of any agency, department or instrumentality of same.

The aforementioned exceptions shall apply provided that these are true and exact reproductions of same.  Such exceptions shall not apply if any detail, image or inscription is added or eliminated from said official symbols.

In order to determine whether an emblem, name or insignia falls within the prohibitions of Article 3.2(j), it shall be possible to utilize as true and convincing evidence, without same constituting a limitation, the S.E.C. Registry of Party Names, Emblems or Insignia, and the decisions rendered by the Puerto Rico Supreme Court, regarding emblems, logos, decorations, insignia which have been declared of a partisan-political nature.

ARTICLE  VII. PROHIBITIONS
It is prohibited for public servants from the Executive Branch:

a) Written Message(s)
1.  The utilization of the physical installations of executive agencies, official vehicles, parking lots, equipment owned by the executive agencies, equipment owned by the public servant, materials owned by the executive agencies, materials owned by the public servant, uniforms, clothing, or on his/her person, of a written message which represents or alludes to a political party or candidate, or which identifies or promotes the electoral interests of same, while the public servant is in the performance of the functions of his/her work, independent of the place where the services are being rendered.

b) Vehicle(s)
1.  The utilization of any decoration, emblem, logo, buttons, sticker, label, sign or insignia, representative or alluding to a political party or candidate, or which identifies or promotes the electoral interests of same, on the official vehicles of the executive agencies.

2.  The utilization of any decoration, emblem, logo, buttons, sticker, label, sign or insignia, representative or alluding to a political party or candidate, or which identifies or promotes the electoral interests of same, on the private automobiles which the public servants may be utilizing, while they are in the performance of the functions of their work and they receive reimbursement for expenses or the payment of mileage for the use of same, regardless of the place where the services are being rendered.

c) Physical Installations and Parking Lot(s)
1) The utilization of any decoration, emblem, logo, button, sticker, label, sign or insignia, representative or alluding to a political party or candidate, or which identifies or promotes the electoral interests of same, on the physical installations of the executive agencies.

2) The utilization of any decoration, emblem, logo, button, sticker, label, sign or insignia, representative or alluding to a political party or candidate, or which identifies or promotes the electoral interests of same, on the parking lots of the executive agencies.  This prohibition does not apply when it is a parking lot paid by the public servant.

d) Equipment
1) The utilization of any decoration, emblem, logo, button, sticker, label, sign or insignia, representative or alluding to a political party or candidate, or which identifies or promotes the electoral interests of same, on the equipment owned by the executive agencies.

2) The utilization of any decoration, emblem, logo, button, sticker, label, sign or insignia, representative or alluding to a political party or candidate, or which identifies or promotes the electoral interests of same, on any equipment owned by the public servant at his/her workplace or while he/she is in the performance of the functions of his/her work, regardless of the place where such services are being rendered.

e) Uniform(s), Clothing(s) and on Himself/Herself
1. The utilization in plain view or in a visible manner on their uniform of any decoration, emblem, logo, button, sticker, label, sign or insignia, representative or alluding to a political party or candidate, or which identifies or promotes the electoral interests of same, while he/she is in the performance of the functions of his/her work, regardless of the place where such services are being rendered.

2. The utilization in plain view or in a visible manner on their clothing or on their person of any decoration, emblem, logo, button, sticker, label, sign or insignia, representative or alluding to a political party or candidate, or which identifies or promotes the electoral interests of same, while they are in the performance of the functions of their work, regardless of the place where such services are being rendered.

f) Material(s)
1. The utilization of any decoration, emblem, logo, button, sticker, label, sign or insignia, representative or alluding to a political party or candidate, or which identifies or promotes the electoral interests of same, on the material owned by the executive agencies.

2. The utilization of any decoration, emblem, logo, button, sticker, label, sign or insignia, representative or alluding to a political party or candidate, or which identifies or promotes the electoral interests of same, on material owned by the public servant at his/her workplace or while he/she is in the performance of the functions of his/her work, independent of the place where such services are being rendered.

g) Photograph(s) or Portrait(s)
1.  The utilization in the physical installations of executive agencies, official vehicles, parking lots, equipment owned by the executive agencies, equipment owned by the public servant, uniforms, clothing, or on his/her person, materials owned by the executive agencies, materials owned by the public servant, of a photograph or portrait which contains any decoration, emblem, logo, button, sticker, label, sign or insignia, representative or alluding to a political party or candidate, or which identifies or promotes the electoral interests of same, while the public servant is in the performance of the functions of his/her work, regardless of the place where such services are being rendered.

2. The utilization in the physical installations of executive agencies, official vehicles, parking lots, equipment owned by the executive agencies, equipment owned by the public servant, materials owned by the executive agencies, materials owned by the public servant, uniforms, clothing, or on his/her person, of a photograph or portrait of a candidate, while the public servant is in the performance of the functions of his/her work, regardless of the place where such services are being rendered.

3. The utilization in the physical installations of executive agencies, official vehicles, parking lots, equipment owned by the executive agencies, equipment owned by the public servant, materials owned by the executive agencies, materials owned by the public servant, uniforms, clothing, or on his/her person, of a photograph or portrait of person who has been a candidate, while the public servant is in the performance of the functions of his/her work, regardless of the place where such services are being rendered.

ARTICLE  VIII. OPINIONS
Any executive agency or person shall be able to request an opinion from the Office regarding the application of Article 3.2(j) of the Law, cited, and of these Regulations, strictly complying with the provision of the regulation in effect for the issuing of opinions and consultations of the Government Ethics Law, Regulation No. 5292 of July 18, 1995.

In the case of a request for opinion whose facts are similar to those of one previously entertained, the Office may respond by providing a copy of the previous determination.

ARTICLE  IX. SANCTIONS AND REMEDIES
Every public servant who violates the provisions of Article 3.2(j) of the Law or of these Regulations is exposed to be sanctioned with an administrative fine which shall not exceed $20,000 for each violation, in accordance with the Government Ethics Law.  He/she is also exposed to the imposition of a civil sanction of treble damages for his/her failure to comply, and to any other action provided by law.

In addition, the Office may resort to the Courts of Justice to request the issuance of an injunction to prevent any violation of Article 3.2(j) of the Law, or of the provisions of these Regulations.

The preceding is without prejudice and independent of the authority or faculty of Executive Agencies to discipline the public servants who work at them, in accordance with their organic laws or regulations.

ARTICLE X. GENERAL PROVISIONS
The Office shall maintain a registry available to the public which contains all of the opinions and resolutions issued by the Office in reference to Article 3.2(j) of the Law and to these Regulations.

In addition, this registry may contain the judgments and opinions rendered by the courts of justice which are firm and final regarding the decorations, emblems, logos, buttons, stickers, labels, signs or insignias which are representative of a political party or candidate, or which identify or promote the electoral interests of any political party or candidate.

ARTICLE  XI. SEVERABILITY CLAUSE
If any provision of these Regulations were to be declared null or unconstitutional by a Court with jurisdiction, the judgment or resolution rendered to that effect shall not affect nor invalidate the other provisions of the Regulations which may remain in effect without having to recur to the provision thus annulled.

ARTICLE  XII. EFFECTIVE TERM
These Regulations shall become effective thirty (30) days after their filing at the State Department of the Commonwealth of Puerto Rico, and the Legislative Library, in accordance with the provisions of Law No. 170, previously cited.

In San Juan, Puerto Rico, on December 12, 2003

(Signed; Illegible)

Hiram R. Morales-Lugo

Executive Director

